INTRODUCTION
International environmental law with its well-developed concepts has deepened our understanding of several global problems. The concepts of Common Heritage and Common Concern of Mankind recognize the common interests shared by States in the conservation and sustainable use of specific areas and resources. Both concepts induce an idea of cooperation between States and intergenerational solidarity. Common Concern and Common Heritage -precisely defined in the developments below -aim at better sharing today and safeguarding for future generations some specific resources that we presently enjoy, but may potentially disappear. Alexandre Kiss analyses the Common Heritage of Mankind as the 'concretisation of the common interest of humanity in spaces, goods and living beings.'
1 The same premise can be applied to the concept of Common Concern. It is worth noticing that at this stage, only the moon and the seabed have been considered as Common Heritage, i.e., spaces located outside States' territories. On the contrary, Common Concern has been applied to resources located within States' territories. Therefore, each concept raises its own distinct challenges for States' sovereignty.
Historically, international water law has established and developed management principles to ensure the harmonious utilization of fresh water resources shared between two or more States. Various forms of cooperation have been developed over time in order to 'shape the water use relations among States and between States and individuals and other non-State actors'.
2 Focusing primarily on navigation and fishing, international water law has progressively extended its scope to regulate issues such as apportionment of waters, irrigation, flood control or energy generation.
In response to the issues raised by the 'fresh water crisis', some voices argue for a qualification of fresh water as a Common Heritage 4 or as a Common Concern of Mankind. 5 Access to water and the environmental protection of this resource represent major challenges of the twenty-first century. Population growth, urbanization and industrialization have triggered a significant increase of water demand and fresh water resources are pushed to their limits in many countries. Today, 11 per cent of the global population still lacks access to improved sources of water and 37 per cent remains without improved sanitation facilities. 6 It is estimated that 35 per cent of the world's population residing in 52 countries will be experiencing water stress or scarcity by 2025.
7 Overutilization of groundwater is becoming a major issue as more than half of the world's population depends on this resource for their basic needs. 8 Competition over allocation of fresh water is involving more and more actors. Transnational corporations like Coca-Cola, Nestlé or Dow Chemicals are major players. Their activities require large quantities of water and they may cause significant wastewater discharges with respect to their operations. Moreover, several scientific studies demonstrate the detrimental effects of climate change in water supply in given regions. 9 Climate change impacts on fresh water resources, 10 water pollution and the increasing depletion of aquifers are factors demonstrating that issues surrounding fresh water have relevance not only at the local level but also globally.
diversification and intensification of uses led to the adoption of the 1966 Rules on the Uses of the Waters of International Rivers (Helsinki Rules) that codified the fundamental principles emanating from State practice. Thirty years later, the General Assembly of the United Nations adopted, on 21 May 1997, the UN Convention on the Law of the Non-navigational Uses of International Watercourses. This Convention provides the basic framework for the elaboration of agreements related to watercourses. Regarding groundwater resources, the UN Convention has a limited scope as it only covers ground waters that are connected to surface waters forming part of an international watercourse. In 2008, the International Law Commission adopted the Draft Articles on the Law of Transboundary Aquifers, which represent an important reference document even if non-binding.
Fresh water resources have always been understood as belonging to a State or a group of States, and not to the international community as a whole. Fresh water management and protection have so far been undertaken in a context of geographical proximity such as in the case of river basins. The new challenges generated by the global fresh water crisis described above call for an evolution of international water law, in order to look at 'fresh water resources as constituting a common reserve that is shared globally '. 11 It is from that perspective that Stephen McCaffrey considers that there is no doubt that 'the international community has a vital interest in the global hydrologic cycle, just as it has a vital interest in other great natural systems, such as the Earth's climate '. 12 All members of the international community -not only the riparian States to an international watercourse -share a community of interest on fresh water resources. In McCaffrey's view, it is unreasonable to constrain this interest to the strict case of riparian States.
The present chapter analyses the applicability of the Common Concern and Common Heritage regimes to fresh water resources. There is no universal instrument qualifying explicitly fresh water resources as a Common Concern or a Common Heritage. Nevertheless, it is worth analysing whether States understand fresh water resources as a Common Concern or a Common Heritage. Are the fundamental principles of these regimes integrated in States' treaty practice? Common Concerns are political objectives, and not necessarily centred around specific resources. Fresh water poses challenges calling global action. There is clearly a community of interest between States in managing fresh water resources in a sustainable way and in ensuring its availability. These issues can be considered as constituting a Common Concern of Mankind. Common Heritage has so far been applied for spaces located outside States' territories. Applying a Common Heritage regime to fresh water resources at a global scale raises the question of non-riparian States' rights to an international watercourse and is by consequence more challenging for States' sovereignty.
The first section of this chapter defines and compares the Common Concern and Common Heritage concepts (I). In the second section, I explain to what extent fresh water has become a challenge of global nature (II). This section shows that until today, there is no universal instrument qualifying explicitly fresh water resources as Common Concern or Common Heritage of Mankind. Against this background, I analyse in a third section the applicability of the Common Concern and Common Heritage concepts to fresh water resources (III). In particular, this section investigates whether elements of these concepts can be found in the current international regulation of fresh water.
I. DEFINING THE COMMON HERITAGE AND COMMON CONCERN OF MANKIND CONCEPTS
The doctrine of trust constitutes the underlying rationale of the Common Heritage of Mankind regime. In domestic law, the management of natural resources as a trust finds its illustration in the Public Trust Doctrine. This doctrine finds its roots in Roman law and is used in the United States 13 but also in several African, Asian and American countries.
14 The doctrine is based on the understanding that the State holds in trust specific natural resources -which are of vital and environmental importance -for the use of the public, and has the responsibility to manage it for the interests of the public. Initially used to protect navigation, the scope of the doctrine has progressively been extended to incorporate new purposes and interests such as environmental conservation or groundwater protection.
The concept of Common Heritage of Mankind refers to managing resources in the interest of the humanity as a whole. 15 This concept is not incorporated in recent treaties, which more and more often refer to the Common Concern of Mankind concept. Common Concern has been used for resources located within States' territories and should be distinguished from Common Heritage in the sense that the latter entails shared ownership and control, while the former 'operates within the principle of permanent sovereignty of States'. 16 The qualification of an issue as Common Concern clearly 'signals that States' freedom of action may be subject to limits even where other States' sovereign rights are not affected in the direct transboundary sense envisaged by the no harm principle '. 17 In that sense, both Common Concern and Common Heritage help to transcend 13 Joseph L Sax, 'The Public Trust Doctrine in Natural Resources ' (1969) The Common Heritage of Mankind concept appeared on the international scene in the 1960s in a specific historical and political context, namely the Cold War and the emergence of newly independent States. Technological progresses opened the door to the exploration and exploitation of areas previously inaccessible to humans, such as outer space or the moon. Taken together, these two aspects have stimulated intense competition between States (notably between the USSR and the United States of America) for the appropriation of these new spaces. In this context, the concept of Common Heritage emerged as a useful tool for developing countries, enabling them to preserve their rights in areas that they could neither explore nor exploit due to their lack of financial and technological resources.
The idea that some specific areas and resources should be qualified as Common Heritage of Mankind was born in a speech to the UN General Assembly in 1967 by Arvid Pardo, Permanent Representative of Malta in the United Nations. The Maltese proposal sought to replace the principle of freedom of the high seas by the principle of Common Heritage of Mankind in order to maintain accessible to all States the greater part of ocean space. This proposal led to the adoption of the 1982 United Nations Convention on the Law of the Sea (UNC-LOS), which attributes to the seabed, ocean floor and subsoil beyond the limits of national jurisdiction (the Area), and its resources, the status of Common Heritage of Mankind. 18 The core element of the Common Heritage regime as laid down in the Convention is that the Areas and their resources cannot be subject to appropriation by individual States. 19 The concept also found application in the Moon Convention adopted by the General Assembly of the United Nations in 1979, which declares the Moon as a Common Heritage of Mankind.
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Non-appropriation
The essence of the Common Heritage regime lies in the fact that it consists in the equitable allocation of the proceeds of resource exploitation. All States unanimously held that no one can dispose at its discretion a resource that qualifies as Common Heritage. An area that falls under this qualification is, thus, strictly regulated in terms of exploration and exploitation. The Convention on the Law of the Sea sets out a non-appropriation rule preventing States from claiming or exercising sovereignty or sovereign rights over any part of the Area or its resources. 21 The States are required to make a peaceful use of the seabed (Articles 141 and 143 of the UNCLOS) and exploit it in the interest of all humanity, regardless of their geographical location. Activities undertaken in the Area and its exploitation must be carried out for the benefit of mankind, with special consideration for developing States. The Moon Treaty contains similar principles.
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Benefit sharing
The benefit sharing principle is enshrined in Article 140 of the UNCLOS. The principle stresses the need to share benefits with all States, irrespective of their geographical location. The UNCLOS further stresses the need to consider the specific situation of developing States and their vulnerability. Benefit sharing can involve the equitable sharing of revenue but also of scientific knowledge. For example, Article 143 of the UNCLOS refers to marine scientific research and dissemination of its results. This benefit sharing principle must be seen as a means to ensure equality of access to all States, regardless of their technological and financial resources. In that sense, benefit sharing translates at best the idea of common property and can be considered as the core element of the Common Heritage regime. Also, the equitable sharing of the benefits presupposes the idea of distributive justice and as such constitutes one of the most controversial features of the Common Heritage regime. One can easily understand why resistances have arisen over this principle. 23 Developing countries strongly supported the principle as an important pillar of the New International Economic Order and as a tool to redress the disparities existing between developing and developed States. The benefit sharing principle explains why Common Heritage has not yet been applied to resources located within national territories, since its application creates a high level of interference within the scope of States' sovereignty. these resources for the common good.
24 Baslar argues that Common Heritage and its non-exclusive appropriation rule ensure that 'both protection and, if possible, exploitation of global commons are controlled by a planetary organization for the benefit of mankind '. 25 This means that the resources at stake are no longer subjected to the exclusive power of sovereign States. The establishment of an international authority plays an important role in representing mankind as a whole. An International Seabed Authority was created in order to regulate the Area, its exploitation and conservation as well as to ensure the equitable distribution of proceeds. 26 The International Seabed Authority has the duty to organize the development of activities within the Area. It is an autonomous institution with international legal personality, entitled to adopt rules and regulations aimed at governing deep seabed mining and equipped with the power to enforce these rules.
The Moon Treaty sets the foundations for the creation of an international body. Yet the establishment of such an authority was postponed. Article 11(5) of the Treaty requires States to 'undertake to establish an international regime, including appropriate procedures, to govern the exploitation of the natural resources of the Moon as such exploitation is about to become feasible'. The United States opposed this idea and did not ratify the Treaty, considered hostile to their interests. 27 Since the relevant international body has not been created yet, there is no administrating body to monitor the extraction and sharing of the Moon's resources. The sharing of the Moon's natural resources is closely tied with the creation of an international body that would be in charge of establishing the relevant procedures and the regulation of the respective distributions. In this context, we can argue that up to now the Common Heritage principle has 'found its fullest exposition' with the 1982 UN Convention on the Law of the Sea.
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It is worth noticing that several countries opposed to the application of the concept of Common Heritage in the UNCLOS framework. The United States considered the approach to the deep seabed-mining regime too restricted. via free access difficulties with the seabed-mining provisions contained in Part XI of the Convention. 30 This led to the adoption of the 'Agreement relating to the implementation of Part XI of the UNCLOS', which entered into force on 28 July 1996. 31 In case of inconsistencies between the Convention and the Agreement, the latter would prevail. 32 The amending Agreement has drastically changed the original regime of Part XI and relies on market-oriented approaches as it allows for greater private sector participation. 33 The 1994 Agreement can be seen as undermining the distributive aspect of the Common Heritage regime by favouring commercial interests. Furthermore, the Agreement abolished mandatory technology transfer and in doing so largely affected the essence of the Common Heritage concept, and particularly the goal of equitable distribution of benefits.
ii. Defining the Common Concern of Mankind Concept
From 1990 to 1991, the United Nations Environment Programme hosted a working group of legal experts designed to examine and define the Common Concern concept. A report of March 1991 clearly stressed that Common Concern was not meant to 'infringe the sovereign rights of States' 34 and emphasized its flexibility. This concept is detached from a narrow, purely property-oriented approach and underlines the common interest that all States share in the protection of natural resources and the environment. This flexibility and openness were considered essential for ensuring its general acceptance between States and as 'providing a broad basis for the consideration of environmental The subject matter of the Common Concern concept consists of political objectives. It is not necessarily confined to specific resources or areas per se. As Jutta Brunnée asserts it, 'it is not areas or resources as such that are common concerns. Rather, the concept is targeted more narrowly at specific environmental processes or protective action '. 42 In the CBD it is not the biological diversity as such that is common but its 'conservation'. The understanding of what is 'common' varies between the UNFCCC and the CBD. The former interprets this term as implying that changes in climate and its adverse effects are by nature a problem of global dimension. In another vein, in the biological diversity context, what is common is that all States share similar problems in conserving the biological diversity at the local level. Therefore, a concern is common in the sense that several countries are facing a similar problem.
Elements of the Common Concern of Mankind regime: international cooperation and the principle of common but differentiated responsibilities
The exact content of the Common Concern of Mankind concept has never been clarified and it remains unclear to what extent it goes beyond the concept of common interest. 43 It does not require specific obligations in terms of resources allocation, unlike the Common Heritage regime, but it 'signals that States' freedom of action may be subject to limits even where other States' sovereign rights are not affected in the direct transboundary sense envisaged by the no harm principle'. 44 It requires States to cooperate internationally to address the relevant concern and focuses on 'equitable sharing of the burdens of cooperation and problem solving [it] '. 45 Under the UNFCCC, the recognition of climate change representing a Common Concern of Mankind triggered a commitment to cooperate in climate change mitigation on the basis of shared but differentiated responsibility. The Common Concern concept does not necessarily require global solutions and most of the actions taken in the context of the CBD, for instance, are at the national level. Nevertheless, several States have adopted certain policies at the international level. For instance, several States adopted the Bonn Guidelines on access and benefit sharing, which resulted in the Nagoya Protocol on Access to Genetic Resources that entered into force on (adopted at 31st session of the Conference of the FAO 3 November 2001) Preamble para 3 <www.fao.org/3/a-i0510e.pdf> accessed 26 May 2017. Common Concern rests on the principle of common but differentiated responsibilities. This fundamental principle of international environmental law recognizes the importance to take into account the special needs of developing countries. This principle is widely accepted in States' treaty practice and in soft law instruments, for instance in the Principle 7 of the Rio Declaration on Environment and Development. 47 The UNFCCC provides in its Article 3(1) that '[t] he Parties should protect the climate system for the benefit of present and future generations of humankind, on the basis of equity and in accordance with their common but differentiated responsibilities and respective capabilities. Accordingly, the developed country Parties should take the lead in combating climate change and the adverse effects thereof. The common responsibility principle sets the shared obligations of States with regards to the protection of a particular environmental resource. All States have the duty to take action to address the problem. At the same time, the obligations imposed on States have to be adjusted to their level of economic development and their capabilities.
The climate change regime is based on the historical contribution of developed countries to the climate change issue. Developed countries have greater mitigation goals than developing countries. They are also required to provide financial assistance to developing countries and foster technology transfer. The principle of common but differentiated responsibilities represented a major reason for the US refusal to ratify the Kyoto Protocol in 2001. 48 The Paris Agreement of December 2015 49 does not refer to the UNFCCC Annexes -which list in annex I developed countries and in annex II developing countries -but rather allows for a more flexible approach of the common but differentiated responsibilities principle. The Agreement takes a softer approach to the common but differentiated responsibility principle compared to the Kyoto Protocol. References to equity are affirmed in several parts of the Paris Agreement. Countries are free to self-assess their developed or developing characteristics. Self-differentiation is expressed through national determined commitments.
One of the main outcomes of the UN Climate negotiations held in Warsaw in 2013 is that all countries were invited to submit their national determined commitments as part of the preparation of the Paris Summit. These contributions were formulated on the basis of each country's own ambitions and priorities. 51 Article 4.3 of the Paris Agreement provides that 'Each Party's successive nationally determined contribution will represent a progression beyond the Party's then current nationally determined contribution and reflect its highest possible ambition, reflecting its common but differentiated responsibilities and respective capabilities, in the light of different national circumstances'. Even if all countries are called to make ambitious reduction pledge, the Paris Agreement allows for flexibility based on countries' capabilities and national circumstances. Developed countries should 'continue taking the lead by undertaking economy-wide absolute emission reduction targets' while developing countries should 'move over time towards economy-wide emission reduction or limitation targets in the light of different national circumstances'.
II. FRESH WATER AS AN ISSUE OF GLOBAL NATURE
Several States early found a common interest in the field of navigation and sought to establish the principle of freedom of navigation in several treaties.
53
Contrary to navigation, non-navigational uses are consumptive and can significantly affect other riparian States and lead to conflicts, for instance when discharge from an upstream State's pulp mill harms a downstream country's fishery, or when industrial pollution destroys a river's ecosystem.
54 Restricted sovereignty and community of interest principles set the basis of the fundamental substantial and procedural rules of international water law. Under limited territorial sovereignty, riparian States, while exercising their sovereignty, have to take into account the interests of their co-riparian States. The 1997 United Nations Convention on the Law of the Non-Navigational Uses of International differentiated responsibilities and respective capabilities, in the light of different national circumstances', and article 2.2 providing that 'This Agreement will be implemented to reflect equity and the principle of common but differentiated responsibilities and respective capabilities, in the light of different national circumstances'. Watercourses codifies the basic principles of international water law. 55 Article 5 of the Convention requires States sharing a watercourse to utilize it equitably and reasonably taking into account relevant factors and circumstances.
56 Article 7 of the Convention further requires that States 'take all appropriate measures to prevent the causing of significant harm to other watercourse States'. The UN Convention also provides four procedural duties. 57 The doctrine of limited territorial sovereignty seems to accurately reflect the actual situation in State practice, despite the increasing influence of the community of interest theory.
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This rests on the idea that the natural and physical unity of watercourses creates the community of interests between States sharing these water resources.
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No explicit reference to community of interest can be found in treaties except in the 1995 Protocol on Shared Watercourse Systems in the Southern African Development Community.
60 However, the establishment of joint mechanisms for the management of shared resources can be viewed as an illustration of the community of interest principle. As noted by Laurence Boisson de Chazournes, 'the development of new agreements at the basin level, the codification efforts at the universal and regional level and the increasing case law of courts and Notification on a timely manner of planned measures that may have a significant adverse effect upon other watercourses States (Articles 12,13 and 14); consultation must be engaged if the State that has been notified considers the proposed project to be inconsistent with the equitable and reasonable principle and the obligation not to cause significant harm (Article 17); watercourses States have an obligation to exchange information and data on a regular basis (Article 9) and information concerning planned measures (Article 11); and a general duty to cooperate enshrined in Article 8 which provides that States 'shall co-operate on the basis of sovereign equality, territorial integrity, mutual benefit and good faith in order to attain optimal utilization and adequate protection'. In Article 2.2 the 1995 SADC Protocol obliges that 'States undertake to respect and apply the existing rules of general or customary international law relating to the utilisation and management of the resources of shared watercourse systems and, in particular, to respect and abide by the principles of community of interests in the equitable utilisation of those systems and related resources'. However, the Revised Protocol of 2000 does not contain a similar provision but still reflects elements of the community of interest theory. Protocol on shared watercourse systems in the Southern African development community ( Edith Brown Weiss has pointed out the global dimension of the fresh water crisis. 62 In her view, water resources depletion and degradation, climate change but also foreign investments in land and their impact on fresh water resources represent major challenges of the twenty-first century that call for a new approach in international water law. For instance, fresh water resources degradation does not only affect States sharing a watercourse but also can go far beyond. Industrial pollution can affect groundwater and the whole river basin beyond riparian States. Problems posed by climate change cannot be dealt exclusively by riparian States to a watercourse. Climate change re-emphasizes the fact that fresh water resources are not only shared between riparian States but also a part of the global water cycle that connects all States.
i. Fresh Water Resources and Climate Change
Climate change will have considerable impact on fresh water resources availability. The Intergovernmental Panel on Climate Change (IPCC) in a 2007 Report predicted that a change in global temperature would cause an acceleration of the hydrologic cycle affecting water availability and increasing scarcity of water resources. 63 Changes in temperature and rainfalls are expected to affect fresh water availability in many parts of the world.
64 In this regard, Africa is particularly vulnerable to climate changes. By 2020, it is expected that between 75 and 250 million people will be exposed to water stress due to climate change. By 2050, fresh water availability in Asia, particularly in large river basins, is also likely to be decreased.
65 Some authors have argued that climate change requires countries individually and the international community as a whole to rethink the way in which water law is conceived. Philippe Cullet considers current conceptions of international water law as inadequate as they fail to take into consideration the global water cycle. Water law is based on a fiction and, in his view, the global water cycle should be the basis for every water regulation, both at the international and national level.
66 For example, the 1997 Watercourses Convention does not include transboundary aquifers that are not linked to surface water and, by omitting to do so, excludes from its scope confined transboundary aquifers. In addition, it does not refer to the concept of water basin but rather is limited to the notion of watercourses defined as 'a system of surface water and groundwater constituting by virtue of their physical relationship a unitary whole and normally flowing into a common terminus'.
67 Hoekstra provides several arguments illustrating that effective fresh water governance requires a global approach resting on the premise that water systems are an inseparable part of the environmental system as a whole. 68 He acknowledges the effects of global climate change on local water conditions as evidence of the inadequacy of the river basin approach.
ii. Foreign Investments in Land and Virtual Water Transfers
Hoekstra further illustrates the inadequacy of the basin approach notably by the fact that more and more nations are seeking domestic water savings through virtual water imports. In recent years, international land investment in food and biofuel production in Africa, Latin America and Southeast Asia has increased, following the food price crisis in [2007] [2008] . 69 States with scarce water resources, such as India, China, South Korea, Jordan, Saudi Arabia, United Arab Emirates, Kuwait and Qatar, are turning to other countries to acquire fertile land. 70 These States invest in agricultural land abroad and engage in food importation strategies, in order to lower their vulnerability to food price hikes. Water is a major driver of these operations, since investors need access to a reliable source of water and fertile lands to grow crops. Private investors have become major players to these investments. Nations seeking to preserve their domestic resources through the import of water-intensive commodities engage in virtual water transfers. 71 The virtual water content of a product refers to the volume of water used to produce it. 72 If countries importing water-intensive commodities relieve the pressure on their domestic resources, export of water-intensive commodities implies a more intensive utilization of domestic resources and a potential increase pressure on the resource. If these transfers may result in a better water use at the global scale, they can also raise questions of equity and justice when lands are taken without the consent of local people or farmer.
III. FRESH WATER AS A COMMON CONCERN OR COMMON HERITAGE OF MANKIND i. Fresh Water Availability as a Common Concern of Mankind
The Common Concern concept is sufficiently flexible and 'open-ended' 73 to be extended to a broad range of environmental issues. '[A]lthough the principle of the common concern was first used in the environmental context in the 1992 Biodiversity and Climate Change Conventions, all international environmental treaties and instruments arguably reflect a growing acceptance that protecting the environment and achieving sustainable development are "Common Concerns of Humanity"'.
74 Fresh water availability has never been explicitly identified in treaty practice as a common concern in the way that climate change and biological diversity have. As Brunnée asks, 'is it enough that an issue is of concern to all or a large number of states, and that its resolution requires global cooperation?' 75 She notes that if 'sufficient international consensus on whether a given issue…is indeed of common concern [exists], [t] here is no reason why such consensus could not find expression in customary international law'.
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There is without a doubt an international consensus on fresh water availability being a Common Concern. Yet, without any treaty qualifying fresh water availability as a Common Concern, the legal implications are subject to debate. At
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AY Hoekstra and PQ Hung, Virtual Water Trade: A Quantification of Water Flows Between Nations in Relation to International Crop Trade, Value of Water Research Report Series 11 (UNESCO-IHE 2002)
. Authors define 'virtual water' as 'the water that is used in the production process of an agricultural or industrial product', 7. For example, the production of a kilogram of grain 'grown under rain-fed and favourable climatic conditions' needs about 1000 to 2000 kg of water but growing a kilogram of grain in an arid area with unfavourable conditions requires up to 3000 to 5000 kg of water (ibid 10). via free access a minimum, collective action in the environmental protection of fresh water is necessary as well as cooperation mechanisms based on the common but differentiated responsibilities.
The international consensus on fresh water availability as a Common Concern
The issue of fresh water availability relates to concerns over the quality and quantity of fresh water. 77 Disparities among peoples in the demand for water occur within countries and at the global scale, since the supply of fresh water is unequally distributed among the countries of the planet. Nowadays, the availability of adequate water supply is critical to every aspect of human life and the availability of clean fresh water is one of the most important challenges that humanity faces.
For fresh water availability to qualify as a Common Concern, a sufficient international consensus must exist on that matter in the first place. There is no doubt that such consensus exists, since several international instruments recognize that fresh water conservation and protection constitute a main challenge of sustainable development. Chapter 18 of Agenda 21 promotes sustainable management of fresh water resources.
78 It recognizes fresh water as constituting 'an essential component of the Earth's hydrosphere and an indispensable part of all terrestrial ecosystems'. It emphasizes the general objective of making certain that 'adequate supplies of water of good quality are maintained for the entire population of this planet, while preserving the hydrological, biological and chemical functions of ecosystems, adapting human activities within the capacity limits of nature and combating vectors of water-related diseases'. The Earth Charter also identifies a 'responsibility to manage the use of renewable resources such as water in ways that do not exceed rates of regeneration and that protect the health of ecosystem'. 79 The Draft International Covenant on Environment and Development drafted after the 1992 Rio Conference by the World Conservation Union recognizes a responsibility to maintain and restore the quality of water in order to ensure the availability of a sufficient quantity of water. This sufficient quantity requirement intends to satisfy basic human needs and maintain aquatic systems. Fresh water is universally viewed as being an intergenerational issue: it inherently raises equity considerations between present and future generations. The intergenerational dimension of fresh water crisis relates to quality and access to water. Export of water-intensive crops, when done from arid countries, can potentially jeopardize access to water for future generations. Edith Brown Weiss identifies three principles in applying the intergenerational element to fresh water resources challenges. 81 First, under the 'principle of options', each generation must conserve the diversity of the natural resource base. Present generations must, for example, maintain the diversity of water between surface and groundwater and develop technology in order to provide alternative sources (for instance, desalination). Secondly, the 'principle of quality' requires each generation to maintain the quality of the planet. This principle imposes that further actions should be taken to avoid contamination of water. Third, the 'principle of access' means that each generation should provide its members with equitable rights of access and conserve this access for future generations. For example, in the context of water supply, the present generation should incorporate the full cost of supplying water so that the real price of water is not significantly higher to future generations.
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Several international conventions explicitly acknowledge the interests of future generations in fresh water. For example, both the 1997 UN Watercourses Convention and the 1992 United Nations Economic Commission for Europe (UNECE) Convention on the Protection and Use of Transboundary Watercourses and International Lakes (hereinafter the 'UNECE Water Convention') refer to sustainable development and intergenerational equity. The UNECE Water Convention states in its Article 2 §5 (c) that 'water resources shall be managed so that the needs of the present generation are met without compromising the ability of future generations to meet their own needs'. The Preamble of the UN Watercourses Convention states that the framework Convention will 'ensure the utilization, development, conservation, management and protection of international watercourses and the promotion of the optimal and sustainable utilization thereof for present and future generations'. The principle of equitable and reasonable utilization can also be viewed as taking into account intergenerational solidarity challenges when it refers to 'optimal and sustainable utilization'. Thus, the principle is tied to sustainable development, since States Parties have to weigh all interests involved -economic, social and ecological factors -when interpreting what constitutes an equitable utilization. This statement must, nevertheless, be nuanced. The 'raison d'être' of the equitable utilization principle is mainly to resolve conflicts between riparian States. It cannot be interpreted as requiring 'States to aim for the common goal of sustainable development'.
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The general recognition of the intergenerational dimension of fresh water management indicates the existence of a consensus towards the view that fresh water resources availability and conservation should be considered as a Common Concern.
Applying Common Concern regime elements to fresh water resources availability
The use of the Common Concern concept is appealing as it avoids challenging territorial sovereignty and common property. Edith Brown Weiss considers that recognizing fresh water availability as a Common Concern of Mankind would provide a good basis for the adoption of legal tools aimed at addressing the growing range of transnational water issues. 84 International fresh water resources management has so far been undertaken between neighbouring States and to date no instrument has explicitly qualified fresh water availability as a Common Concern. The concept of Common Concern creates an international responsibility to cooperate 'in a spirit of global partnership'. 85 A parallel can be made between fresh water resources and biological diversity. They are both 'locally and regionally' based. 86 Water resources are sharing more and more similarities with climate change in the sense that 'actions in one region have significant effects in other regions'. Moreover 'their exploitation and use affect future generations and long-term environmental robustness '. 87 It is worth assessing whether principles of the Common Concern regime are included in the current legal instruments at a universal or regional level. Collective action in the environmental protection of fresh water Early practice relating to fresh water environmental protection has focused on the prevention of and protection against transboundary pollution. Environmental protection of watercourses has been recognized as a component of the equitable utilization principle.
In the UN Watercourses Convention, the notion of 'reasonable utilization' can be understood in relation to environmental considerations and the need of nations to secure adequate amounts of fresh water for the environment. Under the no harm principle, States cannot take any action that would cause significant harm to the rights and interests of co-riparian States. The UN Convention calls for States to protect and preserve the ecosystems of international watercourse 'individually and where appropriate jointly'.
88 Part IV of the UN Convention imposes due diligence obligations on watercourse States in the context of environmental protection.
The International Law Commission's Draft Articles on Transboundary Aquifers (hereinafter Draft Articles) contain important aspects of environmental protection. They intend to regulate 'activities that have or are likely to have an impact upon such aquifers with respect to pollution and recharge'.
89 This means that activities undertaken within the recharge area that are not directly related to the use of groundwater resources could still harm the aquifer or aquifer system. The rules contained in the UN Convention and the Draft Articles are establishing principles of good neighbouring relations rather than recognizing a Common Concern shared by the international community in safeguarding the environment. Neither the equitable utilization nor the no harm principle aim at bringing States together, so as to face the challenges generated by environmental degradation of fresh water and climate change.
On the other hand, the issue of protecting fresh water resources is increasingly integrated in Multilateral Environmental Agreements. 90 This practice can be interpreted as reflecting the emergence of an international responsibility to cooperate in the area of fresh water environmental protection. The Ramsar Convention on Wetlands of International Importance especially as Waterfowl Habitat (the Ramsar Convention) seeks to conserve the wetlands and acknowledges the need for their wise use and sustainable development. Convention provides for a list of sites of international importance. State Parties are under the obligation to promote the conservation of wetlands, irrespective of whether a specific site is included on the list or not. 92 The Convention places an obligation on its 160 Contracting Parties to formulate and implement their planning, so as to promote the conservation of wetlands and as far as possible the wise use of wetlands in their territory. 93 The United Nations Convention to Combat Desertification provides that Parties should work towards the sustainable use of land and scarce water resources and shall 'promote cooperation among Parties affected by desertification in the fields of environmental protection and the conservation of land and water resources, as they relate to desertification and drought'.
94 The UNFCCC lists among the commitments of its Parties the duty to cooperate so as to deal with the ramifications of climate change and develop appropriate and integrated plans for coastal zone management, water resources and agriculture, and in order to protect and rehabilitate areas, particularly in Africa, that are affected by drought and desertification as well as by floods.
95 The primary instrument dealing with the continuing loss of global biodiversity, the Convention on Biological Diversity, obligates State Parties 'to integrate considerations of the conservation and sustainable use of biological resources into national decision-making and to adopt measures relating to the use of biological resources to avoid or minimize adverse impacts on biological diversity'.
96 The parties to the Convention have launched an entire programme devoted to the biodiversity of inland waters. The programme recognizes that 'inland water ecosystems are often extensively modified by humans, more so than marine or terrestrial systems, and are amongst the most threatened ecosystem types of all '. 97 In particular, it is stated that 'physical alteration, habitat loss and degradation, water withdrawal, overexploitation, pollution and the introduction of invasive alien species are the main threats to these ecosystems and their associated biological resources'. 98 The programme identifies the actions that Parties need to carry out to halt biodiversity loss, including monitoring and evaluation of biological diversity of inland water ecosystems, environmental impact assessments of water development projects, ecosystem-based 
Applicability of the common but differentiated responsibility principle
The Common Concern concept entails an equitable sharing of the burdens of cooperation, translated in the concept of common but differentiated responsibilities. With regards to water basins, applying the common but differentiated responsibility principle is problematic since riparian States to a watercourse often share the same level of economic development. Further, international water law is based on the principle of equality between riparian States as acknowledged by the International Permanent Court of Justice (IPCJ) in the river Oder case and the ICJ in its Gabčíkovo-Nagymaros decision. The preamble of the 2008 Draft Articles on the Law of Transboundary Aquifers, nonetheless, stresses the need to take into account the special situation of developing countries, and the commentary to the preamble explicitly refers to the principle of common but differentiated responsibilities. 99 Jochen Sohnle considers that the equitable and reasonable utilization principle as codified in Article 5 of the UN Watercourses Convention could be interpreted as integrating considerations relating to the common but differentiated responsibility principle.
100 As a matter of fact, the 'equitable' criterion could be assessed in accordance with factors relating to the level of development of riparian States.
The applicability of the common but differentiated responsibility principle to fresh water resources implies the promotion of financial and technical assistance. In this context, Article 16 of the Draft Articles on the Law of Transboundary Aquifers opens the door to such concern by calling the States to promote 'scientific, educational, technical, legal and other cooperation with developing States for the protection and management of transboundary aquifer or aquifer systems'. More broadly, several institutions are involved in providing technical and financial assistance. The Global Environmental Facility established in 1992, serves as a financial mechanism for several multilateral conventions: the CBD, UNFCCC, the Stockholm Convention on persistent organic pollutants, the UN Convention to Combat Desertification and the Minamata Convention on Mercury. 101 The Global Environmental Facility International Waters Strategy was established to support States in managing their water basins and coastal
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See the eighth, ninth and tenth para of the Preamble affirming the importance of international cooperation and good neighbourliness in this field; emphasizing the need to take into account the special situation of developing countries, and recognizing the necessity to promote international cooperation.
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J Sohnle, 'Le principe de responsabilité commune mais différenciée dans les instruments conventionnels relatifs aux eaux douces internationales -Cherchez l'intrus!' (2014) 55 Les cahiers du droit 221, 230. and marine systems. 102 The International Waters Focal Area Strategy's goal is to promote 'collective management for transboundary water systems and subsequent implementation of the full range of policy, legal, and institutional reforms and investments contributing to sustainable use and maintenance of ecosystem services'.
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The International Waters Focal Area Strategy has three objectives to achieve its goal of promoting collective management for transboundary water systems:
(a) Catalyse sustainable management of transboundary water systems by supporting multi-state cooperation through foundational capacity building, targeted research, and portfolio learning; (b) Catalyse investments to balance competing water-uses in the management of transboundary surface and groundwater and enhance multi-state cooperation; and, (c) Enhance multi-state cooperation and catalyse investments to foster sustainable fisheries, restore and protect coastal habitats, and reduce pollution of coasts and LMEs.
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Fresh water availability has never been explicitly identified in treaty practice as a Common Concern of Mankind. However, the necessity of collective action in the environmental protection of fresh water is now recognized. The rules contained in the UN Convention and the Draft Articles -and notably the equitable utilization and no harm principles -are principles of good neighbouring relations. Besides, an international responsibility to cooperate in the area of fresh water environmental protection is emerging. Finally, the equitable and reasonable utilization principle can also be viewed as encompassing considerations related to the common but differentiated principle. Thus, despite the absence of formal recognition of fresh water availability as Common Concern, there is a space in international water law to take into account the specific situation of developing countries as stated by the Draft Articles.
ii. Dealing with Potential Issues Raised by Fresh Water Resources as a Common Heritage of Mankind
This approach would be in line with the position of several scholars and NGOs who advocate for an extension of the Common Heritage regime to the natural resources of the planet, wherever they are located. 113 Indeed, the core element of the Common Heritage regime is the non-exclusive use. Specifically, such a regime, understood properly, would require a non-exclusive use of the cultural properties located on the territories of State Parties to the Convention. Nevertheless, as Baslar notes it, States are the sole sovereign of cultural and natural resources under their jurisdiction and, furthermore, the identification of cultural heritages is contingent upon the consent of States Parties. This example illustrates the difficulties of applying a Common Heritage regime to goods or resources located within States' territories.
Handling benefit sharing and distributive issues
The application of the Common Heritage regime to fresh water at a global level would raise the question of non-riparian States' rights to an international watercourse. International water law has seen significant changes over the last century, but its capacity to realize a fair distribution of fresh water on a global scale has not yet been addressed. The distributive function of international water law has not been explored yet. The necessary common management of fresh water resources Sylvie Paquerot, a strong advocate of the applicability of the Common Heritage concept to fresh water, acknowledges that such a paradigm shift would require the creation of a World Water Organization.
116 Several organizations in the United System are involved in activities related to water management but there is no global organization with an overall responsibility of distributive issues. There is no global common view on fresh water and every organization works on different aspects of water management. For instance, the Food and Agriculture Organization of the UN assists governments and river basin committees in drafting water laws. UNESCO assesses water resources through publication of water resources assessment reports. There are other international organizations engaging in fresh water issues, such as the World Health Organisation or UNEP. However, there have been efforts for enhancing coordinated action within the international institutional framework of water. UN-Water, created in 2003, serves as an inter-agency with a coordination function of UN system actions and other stakeholders (public, private sectors and civil society) related to the implementation of the sustainable development goal on water. However, UN-Water does not address the full range of water-related challenges. The final report of the UN Secretary General's Advisory Board on Water and Sanitation (UNSGAB) highlights the need to find an answer to the fragmentation of global water governance. 117 A more effective global water architecture is necessary in order to realize the 2030 water agenda: a UN Intergovernmental Committee on Water and Sanitation needs to be established for countries to be able to discuss all water and sanitation challenges regularly, to follow up and review progress towards water-related SDG targets and to guide UN actions.
Institutional mechanisms for the joint management of international water resources illustrate States' willingness to cooperate. Basin organisations and commissions can be viewed as important tools to strengthen cooperation between riparian States. The 1997 UN Watercourses Convention and several other instruments, such as the 1992 Convention on the Protection and Use of Transboundary Watercourses and the 2000 Revised Protocol on Shared Watercourses in the Southern African Development Community, promote the creation of basin organizations.
118 Basin organizations are usually in charge of fresh water resources protection, management and allocation of shared waters, but also of technical and financial assistance. Nonetheless, the coordinated management of shared fresh water resources remains uncommon.
The Senegal River basin framework, 'characterized and governed by the most pioneered progressive and articulated legal regime', 119 represents a unique case of basin cooperation based on the concept of benefit sharing. The Senegal River Development Organization (Organisation pour la Mise en Valeur du fleuve Sénégal, OMVS) was created in 1972 between Mali, Mauritania, Senegal and Guinea to encourage and coordinate water resources development in the Senegal River basin. The OMVS established four permanent institutions. The Council of Ministers elaborates general policy for the development of the Senegal River and cooperation among States. It sets the budget, defines the prospective projects and determines the member states' contribution for financing operations, research and administration. The High Commission is the executive branch of the OMVS and is in charge of the implementation of Council decisions. It regulates and monitors water-related development on behalf of one or more riparian States. The Permanent Water Commission has the task to determine the basis and means for water allocation among sectors. The Commission receives proposals for projects and water uses, which are sent to the Permanent Water Commission for evaluation and recommendation.
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United Nations Secretary General's Advisory Board on Water and Sanitation (2004-2015) , The UNSGAB Journey (UNSGAB 2015) <https://sustainabledevelopment. un.org/content/documents/8701unsgab-journey-web.pdf> accessed 26 May 2017. Article 4 of the 1972 Convention on the Statute of the Senegal River provides a good illustration of the great level of cooperation between riparian States. The OMVS approves planned measures on the Senegal River via unanimous decision of its members. 'No Project which is likely to bring about serious modifications on the characteristics of the river's regime, on its navigation conditions, the agricultural and industrial exploitation of the river, the sanitary state of the waters, the biological characteristics of its fauna and its flora, as well as its water level, will be implemented without the prior approval of the contracting 121 The example shows the high level of integration between States and their acceptance to leave the management of the River and its resource to the OMVS for the common good of States.
CONCLUSION
Fresh water resources have so far been managed in a context of geographical proximity. Up to now, international organizations have recognized the basin approach to the management of transboundary waters as the most efficient. This approach is promoted by the World Bank, 122 the European Union 123 and the International Law Commission. 124 However, the fresh water crisis has raised challenges that have not only local or regional scale but also a global dimension. Climate change exacerbates the fact that fresh water resources are not only shared between riparian States but also connect all States. In this sense, the application of a Common Concern or Common Heritage regime to fresh water could help to transcend territoriality. Such an approach conceptualizes fresh water as posing a challenge calling for global action. Even if an emerging international consensus on fresh water availability can be identified as constituting a Common Concern, applying a Common Heritage regime to fresh water resources at the global scale in the same way as in the UNCLOS seems less realistic. Applying a Common Heritage regime to fresh water resources would be mainly aimed at awarding to hydrologically disadvantaged States a legal interest in the global hydrologic cycle. This solidarity could take various forms like transferring technology and expertise and not necessarily provision of water per se. Indeed, the non-exclusive use and benefit sharing principles need to be adapted to the uniqueness of fresh water resources management.
